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I. THE CAPITOL GROUNDS AND THE STATUTES PROTECTING THEK

The United States Capitol Grounds are defined by § 1 of
the Act of July 31, 1946, 60 sfat. 718, 40 U.S.C. § 193a, as
thoege Bo delineated on a 1946 map approved by the Architect
of the Capitol. (Tab A.) They have been further enlaxrged by
subsequent legislation.-l

The protection of the Giounds, and of the buildings
themselves, is primarily governed by four ntntutes:.

1. An Act to define the area of the United StatesA
Capitol Grounds, to regulate the use thereof, and for other
purposes, 60 Stat. 718 (1946).

This has been classified to Title 40.of the United
States Code as §§ 193a-m and §§ 212a, b; and to the District
of Columbia Code as § 9-118-132. For convenience of reference,
the U.S.C. numeration will be uged throughout. The 1946 Act
i8 central to the four, and is analyzed in some detail infra.
The Act does not apply inside the Capitol, or the office
buildings. § 193m.

2. Section 15, of the Act of July 29, 1892, 27 Stat.
325, 40 U.S.C. § 101, which extends "to all public buildings
and public grounds belonging to the United States within tho
District of Columbia™ the lawn and regulatiors within the
District "for the protection of public or private property and
the preservation of peace and ordar". This act was preserved
by a saving provision, § 16(b)(3), of the 1946 act, but was
Subjected to the limitation, intay elia, that the MHetropolitan

1/ Second Peficiency Appropriation Act, 1548, 62 Stat. 1027,
Y029 (ilosw Senate Office Euilldicgy); Second Supplemantal Appro-
priation Act, 1955, § 1202, 69 Stat. 41 (additional House Office
Building); Act, May 29, 1953, § 1, 72 Stat. 143 (niccellansous
lota waat of New Senate Offics EBuildiny); Act, Avgust 6, 1938,

§ 1, 72 stat. 495 (miccollanecus lots in sguare of New Senato
Office Buillding).
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Police force may make arrests "in response to complaints", or
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serve varrantl; within the Capitol and office buildings only
with the consent of the Capitol Police Board.

s. Act of April 29, 1876, 19 Stat. 41, 40 U.5.C.
§ 214, which states that "it shall be tﬂe dut§ of the Capitol

police hereafter to prevent any.portion of the Capitol Grounds

and terraces from being used as playgrounds or othervise,'so

‘far as may be necessary to protect the public property, turf,

-

and grass from destruction or injury."” This act was also
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lprouerved by § 16(b) of the 1946 act. It may have been the

T TR
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statute relied upon, 28 well 88 the predecessor of the 1946

act, for the 1894 arrests of the lenders of General Coxey's
march on Washington. No penalty is provided, but see 40 u.s.cC.
s § 193b: "Public travel in and occupancy of said United States <

Capitol Grounﬁs shall be restricted to the roads, walks, and

H U

places prepared for that purpose by flagging, paving, or
otherwige", with penaltles preacribed under § 193h, discuased
infra.

4. R.S. 1820, 40 U.S.C. § 183, originally enacted in

e

1867 as part of an act dealing with additional watchmen for the ?j
Capitol. Cong. Globe, 40th Cong., lst Seas., p. 463. It =
provides that "The Sergeants at Airms of the Senate and of the
Houme of Representativeé are authorized to make such regulations
as they may deem necessary for preserving the peace and securing
the Capitol from defacement, and for the protection of the '
public property therein, and they shall have power to arrest

. and detain any person violating such regulationy, until such

o b AT She g
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person can be prought bbfore.the prgpcr authorities for
trial.* No penalty 18 prescribedf—' The statute 1B

significant because :egulationa issued under it could provide

( 1 cleaf-procedure‘to be followed in the event that municipal

police are needed to assist Capitol Police inside the Capitol

or other puildings on the Grounds. (See, also, § 106, 60
gtat. 408 (1946), 40 u.s.c. § 213a in regard to use of Capitol

Police on Capitol Grounds.) This 18 discussed infra. 1 am’

informed by- Kr. william S. Cheatham, Administrative Assistant

to the Sergeant at Arms of the senate that no regulations are

"pow in force under R.S. 1820.

2/ The total discussion of this provision in both houses was
<The gtatement of Mr. Woodbridge of the House Committee on the
Judiciary, the 1867 equivalent of the bill’'s floor manager, who
observed, wrhis 48 a very jpportant power to be exercised DY

our police, 4f thoy are to be effective as8 police, in preaervinz
the Capitol froca dofacement and the grounds from injury."

Cong. Globe, 40th Cong.. 1st Sess., P- 366. No report was filed

4n either house.

: For the progress of tuis statute through the Congress, see
the citacd Congrssaional Globe at P2- 239 (introduced ag H.R. 79
and referred to Coznittee on the Judiciary), 265 (passed House),
351 (reported to sepate), 3€0 (referred to Ccamaittee o
Appropriations), 394 (returncd for corraction to House), 395
(corrocted and returped to Sonata), 414 (reportcd to Senate by
Committeo without amopduent), 455 (passed Senato with f1loor

apencment not relating to g 2), 481 (axzondzent concurrod in by

Bouzo), 463 (signod bY presidoat, Harch 30, 1067) . Scction 2
1874, as § 1820 of

was enacted py tbe 43d Congre=s on Juns 22,
the Reviged gtatut23. The bistorical pote of the U.S.C.A.
deriving R.S. 1€20, in part, froa tte Act of April 29, 1876,
ec. 86, 19 Btat. 41, is 4n error. The 1876 act eppsard in its
entirety a3 40 U.8.C. g 214, and ip not related to tho 1867 act.

On July 5, 1867, ths Eouse pagsod 2 coscurxant resolution
roquesting,that a joint solect co=mitted ) appointed to inguire

jnto the Eanadr 4n which tho 18¢7 =ac .
Cong. Glote, BU ra, P-. 504, The ggnate refuscd to considar tha

resolution for procedural reagons. P- 08. There wos Do
indication 28 to the prccipitating cauge of the resolution.
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J1. CONSTRUCTION AND CONSTITUTIONALITY OF 40 U.8.C. 8 193¢
A (PROIIBITING ANY BARANEUE OF ORATION OX THE CAPITOL

" GROUMD3), AKD § 1938 (PRCHIBITIEG PARADES AND THE DISPLAY
OF BANNERS OR DEVICES OX THE CAPITOL GROUNDS

A. Eggliminary considerations and summary of conclusions

4 »Congress shall nake no law respecting an .

E establiskment of‘roligion; or abridging the freedom

A of speech, or of the press; or .of the right of the

Rf ~ people peaceably to assemble and to petition the
Government for a redress of grievancea."

Two provisions of the 1946 act, supra at part I-1, are

2
-Ai» open to question under the quoted Amendment. Section 193f of

Title 40 provides:

1 nit is forbidden to discharge any firearn,
N {irework or explosive, set fire to any combustible,
B make any harangue or oration, or utter loud,
o threatening, ©or 2 usive language in said United
} States Capitol Grounds." (Emphasis supplied;
] . 1962 amendment permitting the use of certain con=
= struction tools, 76 Stat. 307, omitted.)

gection 193g provides:

It is forbidden to parade, stand, oxr move in
processions or assenblages in said United States
Capitol Grounds, or to display therein any flag,

[ banner, or device designed or adapted to bring into
. : blic notice any party, organization, or movenent,
K except as hereinafter provided {in sections 193j and

193k of this title."

Section 193] relates to the suspension-of prohibitions against
use of the Grounds by coucurrent,action of the president of
the. Senate and the Speaker of the House of Representntives .
18 for “proper occasions”; § 193k relates, 25325‘2135, to the

authority of the Capitol Police Board to grant the pistrict

Commissioners authority to pernit the use of Louisiana Avenue

for purposes ofherwiae prohibited by § 1938.

A third provision, § 1934, which forbids the offering. for

T

»

sale of any article on the Gr-ounds, also probibita the display

of “"any sign, placard, or other form of advertigement therein."

» S o
A ] Py

This secens plainly to relate to the exhibition of commercial

2 35
7

s

patter, and therefore, under Valentine V. Chreatensen, 316 U.S.

52 (1941), does not offend agalnst the Amendzent. ("We are

equally clear that the Constitutidn imposes no [First Amenduent )

reatraint on goVernmaut ag respects puraly cozmercial adyortising."

816 U.S. st 54.)
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it will be difficult to apply in a manner comporting with the

-6

The yrohibition-agninst any harangue or oration on the
Capitol Grounds presents the most difficult of the problems
considered in this part. For reasons discusaed below, the

statute is probably not invalid on its face. Nevertheless,

1ine drawn by the body of constitutional law relating tovtho

First Amendment, and to the First Amondment freedoms held by

peJonge v. Oregon, 299 U.S. 353 (1937), to be incorporated in
the guarantees of the Fourteenth Amendment. Following a

consideration of the legislative history of the statute in

section B of this part, and its validity in section C, we %< 
attempt its comstruction in section D.

The prohibition against parades, processions, and the ST
display of banners seems to present no special problems of 3;‘
construction. However, as we conclude in section E of this

part, it almost certainly cannot survive Edyards v. South

Carolina, U.S. , 83 5.Ct. 680 (1963), discussed

infra.

B. Legislative history of 40 U.S.C. § 193a-n

The “Act to define the area of the United States Capitol
Grounds, to regulate the use thereof, and for other purposes,” i;»
60 Stat. 718 (1946), now clasaified to Title 40 of the United -
States Code as §§ 193a-m and §8 212z, b, had its inception in

the Act of July 1, 1882, 22 Stat. 126, whose provisiond wero
incorporated in the later enactment with one lignificant change,
discussed in part III of this wemorandum, rolating to the
snforcement of the‘penalty provision, g/lgsh. See Sen. Rep.

No. 1709, 79th Conrz., 2d Sees., p. 3.

_§/ The 1946 act was passed without discussion in eithor house,
excopt for the roading ard adoption of ccazittee anendzonts 4n
tho S8anate. 92 Ceng. Roc. 9212-5214, 10017-10018, 75th Cong.,
24 Secs. Tane ccraitteo roports - H.R. 2550, and S.R. 1709,
79th Coag., 2d 8cas, - are gilent on the intorpratatioa of

§ 1932 ard g, acd do not dioscuss coastitutional iosuocs.

The 1946 act also ep3cifically providsd tha Capitol Police
Board vitd powor to s2k3 and eaifcrce tra?Zic rcsulations,
violaticna of wulch are presccuted by too Corporation Counsel.
Thecs wera, im fact, prcmulgatsd ia 1643, aud rovisad ia 1€53.
woraffic and Hotor Vohiclo Recalaticns for tta United States
Capitol Grounds”, Eitoctive Juss 16, 1833,

LT S PR L FTRTII FlmA L. WS ot e AT e T AN
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The legislative history of the 1882 act contains, so far

Yo 2

as I have been able to determiné, only one reference = although
" 4/
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a significant one - to the purpose of the statute.

ALY

»

Senator lorrill, who was managing the bill for the committee,

WL ol i
IS

stated on the floor:

-

P »The Committee on Public Buildings and

\s Grounds have been informed that there is no law

L by which the police court here can punish the

3 o various offenses named in this bill. Constant
damage is committed on the Capitol, pleces of the

1 bronze doors are stolen, ink 1s strewed from the x
A O bottom to the tep of stairsz, plants are stolen :
from the grounds in large pumbers, shrubs and trees
are injured. There is no power on the part of the
judge of the police court to 4nflict any penalty,
as he understands the law. These rules and regula- ) o
tions have been very carefully prepared, submitted g ]
to competent judicial authority, and I telieve there e
can be no objection to giving the police court some .
chance to prevent the constant mutilation of the

Capitol and of the trees' and shrubs =and grounds

around about 1t." 13 Cong. Rec. 1949,

g,

Senator Morrill's statement of the purpose of the law 1s .

'i : substantially supported Ly the internal evidence of the law,

i v itself. The preamble declared:

. ‘ v "ghereas the Capitol G.ounds have been formed
S : to subserve the qulet and dignity of the Capitol of
o ] the United States, and to prevent the occurrence
pear it of such disturbances as are incident to the
ordinary use of public streets and places: Thercfore
the following statute for the regulation of the

'Rl

B ' public use of said grounds is hereby enacted:
22 Stat. 126 (1882). :

All of the six sections of the act that dealt with gsubstantive .
offenses, including the prohibition against parades, were ;

plainly related either to the protection of the grounds from " i
- R 30

.4/ The act, f{n bill form, was introduced on January 11, 1882, _
28 S. 789, by the Senate Comnittee on Public Buildings and -
Grounds, in the first session of the 47th Congress. 13 Cong. 1
Rec. 346. It was recomaitted to the committee and was reported o

b

Tiwm.

; to the Benate on January 30. 13 Cong. Rec. 708. It passed the

Senate on Karch 16. 13 Cong. Rec. 1949. The bill was called up o i
in the House on June 26, read, and passed without discussion. v
13 Cong. Rec. 5357. It was approved on July 1, 1882. 13 Cong. o £

. Re¢. 5578. No committee reports aprear to bave been filed. RO N
DET T

Sections 881 to 890 of the Act of Harch 3, 1901, 31 Stat. 1333,
ingerted the 1832 act into the code then governing the District

of Columbia.

byt den e
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abuse, or to the preservation of a decorum thought suitable
5

- to the nation®s capitol. This is apparent in the language

TR

of § 1932 (§ 5 of the 1882 act). The prohibition against any

A ‘é{»i.‘.

*"harangue or oration” is set in the midst of a prohibition

against discharging firearms, fireworks, or explosives; and a
prohibition against the use of loud, threatening, or abusive

AN e

4 language,

There appear to be nu reporied docisions counsiruing

L
it g
TR

$8 1931, g, or its predecessors. Interestingly enough, in

1949, the language under consideration was adopted, with minor

conforming and clarifying changes, for the protection of the
; Supreme Court Building and grounds, upon its proposal by
i

Mr. Waggaman, the Marshal of the Court. An act relating to

-

e

the policing of the building and grounds of the Supreme Court

of the United States, 63 Stat. 616 (1949), 40 U.s.C. § 13f

et seq. »A bill accordingly was drawvn at Mr. Waggaman's request

by Mr. Perley, legislative counsel of the House of Representa-

L R0t

AT Tt st

b
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T

tives, modeled upon the Capitol Police legislation. It was

o

then submitted to the Court for 1its approval, which approval

i

: 8/ "Bs it en~ctod by the Renate and Fouvse of Pecprezsentatives
) of the United bintod Of A—oried in Coarreng essenbled, %nat public
2 travel in and cccupancy o tid Capitol Grouncs shall be restricted
) to the roads, walks, and places prepared for the purpose by

fi flagging, paving, or otherwiss. ,
v Sec. 2. That it is forbidden to occupy the roads in such

manner as to obstruct or hinder their proper use, to drive violent-
or with animals not under perfect control, or to

i 1y upon them,
% use them for the conveyance of goods or merchandise, except to or
¥ from the Capitol on Government service.
g Sec. 3. That it iz forbidden to offer or expose any article
L for sale; to display any sign, placard, or other form of
by advertisement; to solicit fares, alms, subscriptions, or
3 contributiona. : '
@ Sec. 4. That it 1s forbidden to step or climb upon, remove,
& or in any way injure any statue, seat, wall, or other erectiom, or
2 any tree, shrub, plant, or turf. : : .
3 Sec. 5. That.it is forbidden to discharge any firearm,” fire-
%_ work, or exploaive, sot fire to any ccabustible, make any harangue
5y or oration, or utter loud, threatening, or abusive language.
ﬁ Sec., 6. Tuat it is forbiddsn to parade, stand, or move in
cE processiona or asscmblages, or diszplay any flag, banner, or device
X deaigned or adapted to bring into public notice any party,
,? organization, or moveoxont.” .
o

+
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. Justice Jackson characterized the provisions paralleling

-9-

was given subject to certain suggested changes." H.Rep. 814,
8lst Cong., P- 2.-9/

It would be dangerous to read @ constitutional Judgment
4nto the Court's »approval,” at Jeast insofar as the Capitol
Grounds legislation is concerned. Indeed, in footnote 8 of

his dissent in Kunz V. New York, 340 U.S. 290, 309 (1951),

Com—

§§ 193¢, g, and 3, 88 follows:

*Here is exalted artistry in declaring crime
without definitive and -authorizing permits without
standards for use of public property for speaking.
Of course, the statute would not be reported by the
Judiciary Commitiees witbout at least informal
approval of the Justices. The contrast between the
standards set up for cities and those for ourselves
suggests that our theorizing may be impesing burdens
upon municipal authorities which are impossible or
at least impractical to comply with."”

Inasmuch as Justice Jackson would most likely have validated
the statute, his ironic characterization of 1t; in dissent,
should not be taken very seriously.

In any event, apart from the fact that a case ;ns not before
1t, the Court might well apply standards to conduct in or
around a court building that differ materially from those it
would fina applicable to similar conduct in the vicinity of a
legislature. See, for example, Justice Frankfurtex's dissent
in Bridges V. California, 314 U.S. 252 (1941) ("A trial is not

a 'free trade in ideas', nor is the best test of truth in &

_§/ The proposal, introduced as H.R. 4948, 8lst Cong., came up
oo the Consent Calendar in the House on June 20, 1949, but was
passed over. 95 Cong. Rec. 7958. It was again brought up on
the Consent Calendar on July 6, and passed after a briof .
statement of the sponsor. 95 Cong. Rec. 8562. The bill passed the
S8enate without discuasion, on Augest 9, 95 Cong. Rec. 11043, and
was approved August 18, 1949. Ko cases have been reportoed under
it. A similar gtatute, enacted by the same Congress, protects
the Library of Conzress. An Act Relating to the policing of the
buildings and grounds of the Library of Congress, e4 Btat. 411
(1950), 3 U.S.C. § 167 et £od- ¥o cases raported.

T s,
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courtroom ‘the power of the thought to get itself accepted in
the competition of the market®." at 283.)

In this regard, it must be remembered that the Supreme
Court enactment applies 1nside the Court; the Capitol Grounds‘
statute does not apply inside the Capitol or the buildings on
the grounds. Moreover, the grounds of the Cqurt, unlike those
of the Capitol, are comparatively exiguous. Any substantial
demonstration on its grounds might well interfere directly with
the Court's work (although, it should be pointed out, the
prohibitions are not limited to period§ during which the Court
is in session).

C. Validity of the prohibition arainst any harangue
or oration on tie Cap Tol Grounds in light o the

First Amendaent

The legislative history and language of 40 U.S.C. § 1931

are persuasive that, in prohlibiting any harangue or oration on

the Capitol Grounds, except as the prohibition may be suspended
under § 193j, the Congress was concerned with preventing damage

to the Grounds and buildings, and with maintaining what was relﬁ
to be a decorum apprcpriate to the natioﬁ's capitol. That the
federal governzent has constitutional authority to take suitable
peasures to achieve thesc ends cannot be seriously questionad 1in
view of its powers under Article I, section 8, of the Cbnstitution
to legislate for the District, and to make all laws which shall

be necessary and proper for carrying its constitutionrl powers

into execution. 8ee, for example, Frend v. United Btates, 100

¥.2d 691 (p. C. Cir. 1938) (Congressional power to protect

embassies in the District of Columbia.)
Wera First Amendment freedcems not called into question, the

sole test of the validity of a statute exercising this undoubted

authority: #rom the standpoint of due process, would be the

T
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reagsonablenens of the relationship between the questioned law
and the proper lggislative purpose under Fifti Amendment

standards.

wIf the laws passed are seen to have a
reagonable relation to a proper legislative
purpose, and &re neither arbitrary nor
discriminatory, the requirements of due
process are satisfied, and judicial determi-
pation to that effect renders a court
functus officio.” Nabbia v. New York, 281

— E—

U.5. 802, 1934) (bue process clause of

Fourteenth Amendment construed in caseé not

involving First Amendment freedoms.)

Arguably, at leaét, the Congress would not exceed the

constitutional boundaries 1if, under a suitable law, it chose
to protect the Capitol Grounds by fencing them off (as the White
House groundg have bLeen fenced), excluding the public altogether,
and continuing to accept petitions and memoxiuls under
Rule XXII of the House and Rule VII, clauses 4 and 5, of the
Senate. Compare, for example, Kovacs v. Cooper, 336 U.8. 77
(1949), which upheld a city ordinance prohibiting the use of
sound trucks on public streets, with Saia v. New York, 334 U.S.
§58 (1948), which struck down an ordinance permitting the use of

such trucks, but only upon license from the Chief of Policc,

But the Congressional choice has been to admit the public

to the Grounds. And &s the Court observed in Marsh v. Alaboma,

826 U.S. 501, 506 (1946), in reversing the trespass conviction

of a Jchovah's Witness who distributed religious literature in
a company-owncd towm, and refused to leave uponl request:

"Ownership does- not always mean absolute
dominion. The more an owner, for his advantage,
opens up his property for use by the public in
general, the more do his rights become circum-
scribed by the statutory and constitutional
right of those who usa it."

That the government may be the owner of the property does not,

a fortiori, relax this rule. Tucker v. Toxes, 326 U.S. 517
a2 2ors o=
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(1946). As the Court pointed out in Jamison v. Texes, 318

:
3
*
N
1
M
¥
i
i

u.s. 416 (1942), quoting the Roberts opinion in Eague V. c.1.0.,

307 U.8. 498 (1939): .

- "[0]ne who is rightfully on a street which
the state has left open to the public carries
with him there 28 elsewhere the constitutional

Py

Q right to express his views in an orderly fashion."
. gnis background is helpful in understanding Edwards v.

South Carolina, U.8, , 83 8.Ct. 630 (1963), the most

)
¥
!
{
adh B

recent expression of the Court in the area of freedom of specch

on public ground. The petitioners in that case were 187 Negro

high school and college students who had marched to the State

House gruaunds to submit & peaceful protest against the

\ rdiscriminatory actions agalnst Negroes", and to request the

AVt

repeal of discriminatory laws. g3 s.Ct. at 68l. Tuaey were
;% . admitted to the grounds, which were open to the public. After .
a demonstration lasting between 30 and 45 minutes, timited, at B
1 this point, to the cayrrying of placards and signs of protest
through the grounds, police authorities advised the petitioners ;3
to disperse within 15 minutes. Patitionérs then listencd to & 53;
vreligious harangue", sang SODgES, clapped thcif hands, and
refused to leave. 83 S.Ct. at 632, They were arrested for ;£~
disorderly conduct and convicted in the state court. The South 2
Carolina Supreme Court affirmed the convictlons.

In an opinion by Hr. Justice Stewart, the United States
. Bupreme Court reversed, finding the South Curolina b;eacb ot

peace law so. vague and indefinite, on its face and as construed,

1/ The Tucker cage was gimilar to Marsh, except that it involved
o town owned by the federal govermment. 0f interest is tho
Court's otservation, vprue, under certain eircuastances, 1t might
be proper for security reasons to isolate the g¢nnabitants of &
gsettlcmont, such as Hondo Yillaga, which housos workers engaged

in producing war materials., But no such nocessity and no such
4ntention on the part of Congrecs or the Public Eousing Authbority
are shown hare.” -326 U.8. at 520.
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as to prohibit the fair use of the constitutional opportunity

for free political discussion.

"The circumstances in this case reflect an
exercise of these basic constitutional rights
[First Amendment freedoms protected by
Fourteenth Amendment] in their most pristine
and classic form. The petitioners felt
aggrieved by laws of South C:irolina which
allegedly ‘prohibited Ncgro privileges in this
State'. They peaceably assembled at the site
of the State Government and there peaceably
expressed their grievances ‘to the citizens oi
South Carolina, along with the Legislative
Bodies of South C.rolina.' Not until they were
told by police officials that they must dis-
perse on pain of arrcst did they do more. Even
then, they but sang patriotic and religlous
songs after one of their leaders had delivered
a 'religious harangue'. There was no violence
or threat of violence on their part, or on the
part of any member of the crowd watching thenm.
Policc protection was tample®.” 83 S.Ct. 6§3-G84.

The Court rciterated the language of Terminicllo v. Chicago, 337

U.S. 1 (1949), that "ircedom ol speech, ... is ... protected
against censorship or punishnent, unless shown likely to produce
a clear and present danger of a serious substantive evil that
rises far above public inconvenience, annoyance, OL unrest."
83 5.Ct. at G84.

The lone dissenter, Justice Clark, rested his opinion
primarily on the facts of the record suggesting that the danger

of serious disturbance or riot was imminent. On the facts as he

saw them, the doctrine of Feimer v. New York, 340 U.S. 315 (1951),

also expressed as dicta in Cantwell v. Connecticut, 310 U.S.

296 (1940), should have controlled. - This doctrine is summed up
in the observation of Cantwell that "when clear and present
danger of riot, disorder, interference with traffic upon the
public streets, or other immediate threat to public safety, peace,
or order, appears, the power of the state to prevent or punish is

obvious." 310 U.S. at 308.




Of especinl significance to this analysis, however, is
one observation of the opihion of the Court:

"We do not review in this case criminal
convictions resulting from the even-handed
application of a precise and narrowly drawn
regulatory statute evincing a legislative
- judgment that certain specific conduct be

limited or proscribed. 1Iif, for example, the
petitioners had been convicted upon evidence

that they had violatnd a law regulating

traffic, or had disobeyed 2 law reasonably

1imiting the periods during whica *he Siaite -

House grounds were open to the public, this

would be a different case ... These peti-

tioners were convicted of an offense so

generalized as to be, in the words of the

South Carolina Supreme Court, 'not suscentible

of exact definition.' And they were cnnvicted

upon evidence which showed no more than that

the opinions which they were peaceably expressing
were sufficiently opposed to the views of the .
majority of the community to attract a crowd and g/
necessitate police protection.” 83 s.Ct. at 684.7

This language should leave ample room for upholding the
validity of § 193f, at least insofar as its prohibition
against orations and harangues may be read to apply to
gpeeches that are n clear and present danger to public order,

Feiner v. New York, supra. The general intent of the statute

cannot-be fairly analogized to the law prolultting the
distribution of literature without a licemse, which was

struck down in Lovell v. City of Griffin, 303 U.S. 444 (1938),

because
vit is not limited to ways which might
be regarded as inconsistent with the
maintenance of public order or as in-
volving disarderly conduct, the
molestation of the inhabitants, or the
pisuse or littering of the streets.”
303 U.S. at 451, .

-8/

~— Before the Edwards opinion was handed dowm, the South
Carolina Supreme Court affirmed the convictiona of 65 Kegroes
under the corxmon law offense of breach of peace. The defend-
ants had been ergaged in singing patriotic and religious songs
in froant of City Hall in a manner alleged to be so boisterous
as to disrupt the work of city officials. City of Rock EHill
v. HBenry, 8.C. . 128 8.E. 2d 775 (1562). Petition
for cortiorari was filed on March 28, 1663, but was not acted
upon beiore adjournzent. 31 Law Weck 3367. It will be
inatructive to sce wiether the Court will follow tha logic of
Edwards, and hold that no ccxmon 1ay offense of breach of the
peace exists in Bouth Carolina, rogardless of circumstances.

Py
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Nor is the prohibition against any harangue or oration a
part of a statute "purporting to license the dissemination
of ideas,” Thorahi)l v. Alabama, 310 U.S. 88, 97 (1940).

Fﬁrthernore, we believe that the plain purport of the
statute's context would save it from the objection - one of
due process - that, like the law in the Edwards case, and

in Winters v. New York, 333 U.S. 507 (1948), its prohibitions

are vague and indefinite.

A statute such as § 193f was upheld in Davis v.
Magsachusatts, 167 U.S. 43 (1897), the most notable of the

older decisions in this area:

| “No person shall, in or upon any of the
§! public grounds, make any public address,

! discharge any cannon or firearm, expose
for sale any goods, wares or merchandise,
erect or maintain any booth, stand, tent,
j or apparatus for the purposes of public
‘ amusenent or show, except in accordance
i ' with a permit from the mayor.* 3

R T
R TS

The statute had been upheld by the Massachusetts Supreme
# . Judicial Court in an opinion by Holmes. The reasoning of
that opinion was adopted in a unanimous opinion by the

Suprgme Court: i

*For the legislature absolutely or
conditicnally to forbid public speaking .
in a highwvay or public park is no more R
an infringenent of the rights of a mamber Y
of the public than for the owner of a
private houze to forbid it in the house.
When no propriotary right interferes tho
legislation may end tha right of the public
to enter upon the public place by putting
an end to the dedication to public uses.

80 it may take the less step of limiting
the public use to certain purposes."

167 U.5. at 47,

Although Davis has not been overruled, it would be perilous
to rely heavily on it. It was distinguished in Hazue v.
C.1.0., 307 U.S. 496 (1939), which affirmed the lower court's

] invalidation of an ordinance of the Jersey City Board of
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Commissioners giving the Director of Public Safety

] _ licensing authority over parades and public assemblies,
but directing that a permit be refused only for the
T ; ' ) purpose of preventing riots, disturbances, or disorderly

assemblage. The evidence showed, however, that the

ordinance was being administered in a discriminatory manner.
In distinguishing Davis, the Roberts opinion (there was no

opinion of the Court) stated:

*The ordinance there in question apparently
bad a different purpose from that of the one :
here challenged, for it was not directed solely S
at the exercise of the right of speech and S
assembly, but was addressed as well to other
] activities, not in the nature of civil rights,

which doubtless might be regulated or prohibited
] a8 respect their enjoyment in parks. In the
instant case the ordinance deals only with the
exercise of the right of assembly for the purpose
: : of communicating vicws entertained by speakers,
1 and is not a general measure to promote the
public convenience in the use of the streets or
parks.

e e et 4 Lo thapeapt 81 5 v s Vs A e 3o
§
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“We have no occasion to determine whether,
on the facts disclosed, the Davis case was rightly
decided, but we cannot agree that it rules the
e : instant case., Wherever the title of streets and
N 3 parks may rest, they have immemorially been held
s in trust for the use of the public and, time out
of rind, have been used for purposes of assembly,
communicating thoughts between citizens, and
discussing public questions. Such use of the
streets and public places has, from ancient times,
been a part of the privileges, irmunities, rights,
and liberties of citizens. The privilege of a
citizen of the United Statea to use the streets and
parks for communication of views on national
1 questions may be regulated in the interest of all; .
L it is not absolute, but relative, and must be .
exercised in subordination to the genaral comfort
and convenience, and in consonance with peace and
- ’ good order; but it must not, in the guilse of
o regulation, be abridged or denied." 307 U.S. at
515-516.

Caemw o» 3t

This approach seems valid today (apart from the attempt of L

the opinion to rest First Amendment {reedoms on the Privileges

e
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and Immunities Clause, rather than the Due rrocess Clause of
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. the Fourtcenth Amendment. See Bridgos v. California, 314
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U.S8. 252 (1941) (involving both an alien and a corporation)).
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While it substantially limits tbe rationale of Davis, it
strongly suggests that a Davis type statute - which § 193¢
cieurly ig - would be upheld in 2 proper case. Sce Justice
Frankfurter's effort to reconcile Hague and Davis in his
qoncurring opinion in Niemotkﬁ v. Maryland, 340 U S. 268,

279 (1951).

D. Conatruction of the phrase "harapngue oOr oration”

In the absence of sany showing of n more restrictive

intent, it is fair to construe the phrase of § 193f, ‘“harangue

or oration" as reaching to the uttermost bourdary of the

conastitutionally permissible. It must be coustrued to bar

gpeeches that are a clear and present danger to public order,

i.e., on incitement to riot. Feiner v. New York, supra.

It bars, also, speeches that are mere vituperatian, Rockwel

v. District of Columbia, 172 A.2d 549 (Mun. App. 1961),

class slander, Beauharnais v. f11inois, 343 vU.S. 250 (1952)

or consisting of language universally understood to be

1

profane or blasphemous and calculated to insult. Chaplingky

v. New Hampshire, 315 U.S. 568 (1942) . The gpeeches involved

in the last three cited cases have been treated as falling

outside the guarantees of the First Amendment, and therefore

no showing of the clear and present danger of o substantial
evil should be necessary to bar them., But see Kunz v.

New York, 340 U.8. 290 (1951).
Similarly, the prohibition of § 193¢% extendﬁ, with

undoubted constitutionality, to harangues Or orations which

obatruct tratfic, incommode the sidewalka, or otherwise

obstruct entrance to, oOr egroea from, any of the Capitol

Buildings. Scott v. Digtrict of Columblse, 184 A.2d B49

(Mun. App. 1962) (upholding breach of peace conviction of &

“ban the bomb" group-that,rotuaed to move from the northwea

t
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gate of the White House; no showing of impending breach
required) . As the Court, speaking through Chief Justice
Hughes, held in Cox v. New Haompshire, 312 U.Ss. 569, 574

(1941):

*Yhere & restriction of the use of
highways ... 48 designed to promote the public
convenience in the interest of all, it cannot
be disregarded by the attempted exercise of
moma civil right which in other circumatances
would be entitled to protection ... the
question in 2 particular case is whether that
control is exerted so as not to dery or
unwarrantedly abridge the right of agsembly
and the opportunities for the communication of
thought and the discussion of public questions

~ 4mmemorially associated with resort to publlc

places.”
Inasmuch 2as this case validated the application of a statute
requiring 8 1icense for the conduct of pafades or processions,
it will be considered more fully in the next section of the
discussion.

Amplified gound, at least when it amounts to 2 public
nuisancéi can be prohibited under Kovacs v. Cooper, 336 U.S.
77 (1949); Saia v. New York, 334 U.S. 558 (1948), to the
contrary notwithstnnding.

Where ap utterance has the effect of a verbal act =
that is to say, 4t 4s an "utterance in a context of violence"

and becomes van instrurment of force" rather than an appeal

to reason - i1t may be prohibited. ¥ilk Wagon privers Union

;. Meadowmoor Dairies, 312 U.S. 287, 293 (1941). It seems
doubtful, however, that this doctrine would find much
application in any area not reached by Feiney, to the extent
that § 1931 might be involved. The Congress 18 not in the
game position, vig-a~-vis picketing, 28 8 private employer.
It goes without sayipg, of course, that one mAy not ad-

vocate the ipmediate amod violent overthrow of the government,
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States, 250 U.S. 616 (1919), Frohwerk v. United States, 249

10—

whether on the Capitol Grounds or elsewhore. Dennis v.
United Btates, 341 U.S. 494 (1951). The 1ip service paid
by the Court, in the Dennis opinion, to the test originated
by Justice Holmes in Schenck v. United States, 249 U.S. 47

(1919) - clear and present danger of bringing about a
substantive evil that the Congress has the right to prevent - ifﬁ'

should not delude one into believing that advocacy of a

bouleversement may be undertaken with impunity if sufficiently .gﬁ
unlikely to occur. Indeed, notwithstanding the apparent f:
inconsistency with its restatement of the test, the Court
in Dennis held that "In each case [courts] must ask whether
the gravity of the tevil' discounted by its improbability, ¥
justifies such invasion of freeespeech as is necessary to 3
ivoid the danger.”™ 341 U.S. at 510. ' As Corwin observes in
“The Conatitution of the United States of America," S. Doc.
170, 82d Cong., 2d Sess., p. 797, "In short, if the evil

legislated against 1is serious enough, advocacy of it ip order ay

P R Y
. -

to be punishable does not have to be attended by a clear and

present danger of success." See also, Abrars v. United

U.S. 204 (1919), Schaefer v. United States, 251 U.S. 460

(1920), Gitlow v. New York, 268 U.S. 652 (1925), Whitney v.
74 .
California, 274 U.S. 357 (1927).”

9/ The "clear and present danger" test seemed to cone into
Tts own in Herndon v. Lowry, 301 U.S.88 (1940) (specific rejection
of “bad tendency” test of the common law; reversal of conviction
for incitirg to injurroction to overthrow the govorm=ont of
Georgia) and Thornaill v, Alabama, 310 U.B. 83 (1940) (anti-~
pickoting statute, prohibiting certain activity "without juat
cause or legal excuco”, held irvalid on its faco because there
was no requiromont that a clear and present danger of
destructioa of 1ifo or proporty b2 present for coaviction).

In recont yoars, however, tha tost bas scsued to give way to the
“balancing" approach of Eshreicar v. Irvir—ton, N.J., 303 U.B.
147 (1939). Ees Justice YraLsiurtar's coucurring opinions in
Nismotko v. Karyland, 340 U.8. 383 (1951) and in Feunis v.
United Statea, 841 U.D. 404 (1951). Bco, aloo, Fraantzs, "The
First Azondzaat in the Balanco,” 71 Yale L. J. 1425 (1662) and
¥ried, "Two Concepis of Intaresta: Sow? Reflections on tha
Supreme Court's Balancing Tost,” 76 Earv. L. Bov. 758 (19£3).
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E. Validity of the prohibition arairst parades and
the carryirT of Eanzaru or covic.3 oa ?ha-Cangol
. Qrounai {n 11~At of tho Fivoe A-uzi—ent

LI ey a

*The holding of meetings for peaceable political

] action cannot be proscribed. Those who =ssist in the

conduct of such meetings cannot be branded as criminals on

AR g e

' that score.” De Jonge v. Oregon, 299 U.S. 353 (1937)

- S The regulatiorn of parades iz o custcmary excrciss of

the police power. See, for example, “"Traffic and Hotor ‘

‘Yehicle Regulations for the District of Columbia" Part I,
10,

t § 107. Where a statute may be rationalized by the need

e

for proper'policing of parades, the avoldance of overlapping,
the minimization of thc risk of disorder, and similar .
k considerations; and, further, where the statute is applied ' o

with uniformity of method, in a non-discriminatory way,

£ then it will be found constitutional. As Chief Justice
Hughes stated in Cox v. New Hampshire, supra, writing for a i
unanimous Court:
. "As regulation of the use of the streets i
N .. for parades and processions is a B R
. traditional exercise of control by local Rl S
N government, the question in a particular . :
& case 1s whether that control is exerted .
‘ ?‘ 80 as not to deny or unwarrantedly abridge v
i o the right of assembly and the opportunities
: _h for the communication of thought and the - s
: R discussion of public questions immenorially Ck
; g associnted with resort to public places." g
¥ : 312 U 8. at 574. 1
f ; But where a statute 1s attempted to be read as a
g - prohibition against any procession or assemblage on the public
¢ ¥ .
: Zz streets, or upon the grounds of the legimslature otherwise
: {7 - .
; Ho open to the public, 1t would undoubtedly fall under the
: o, - .
: @
: f? Edwards case, supra.
: i
] b . .
: Z: .10/ "“Processions and parades, except fumerals, shall not be
3 % allowed except by pormit issuod by tho Chief of Police, which
‘. - permit shall doaignats the tine and route of such procession
' B or parade, and no part of suci prccesaion or parads shall move
T 4 except according to the texrs of euch porait.” Algo 892
5 4 Art, 6, § 3, of the Police Rsgulaticng, prohbibiting sound
§ trucks on the streets without a perzit. .
X

R

~’
k3
3,
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12 Edwards were:not gsufficient to deal a death blow
to 193g, Stromberg v. California, 283 U.S. 359 (1931), might

well do the pr. The case held that a state prohibition
sgainst the display of a red flag as a sign of opposition
to organized government was an abridgment of First Amendment
freedoms, becausg no incitement to violence need be intended.
Concelvably, the Congress could enact statutes
prohibiting certain activities in the immediate vicinity of
the Capitol that, as a First Amendment matter, could not be
enacted with respect to other protions of the Grounds.

Compare, for example, Frend v. United States, 100 F.2d 691

(. C. Cir. 1938), which upheld a prohibition against any

display, within 500 feet of an embasay, calculated to bring

a forelgn government into public odium, with Allen v. District

of Columbia, A.2d , No, 3086 (App. D.C., Feb. 8,

1963), which, on First Amendment grounds, reversed a conviction
for disorderly conduct involving such = display, where an
embassy was not involved.

Section 193f applies to the Capitol Grounds in their
entirety, however. And even at the time of the enactment of
the 1882 act, the grounds contained about 58 acres of land.

In 1947, the grounds contained about 130 acres. Annual Report
of the Architect of the Capitol for the Fiscal Year ended

June 30, 1947, pp. 74~77. BSince 1947, they have been
substantially enlarged.

The language of § 193f would seek to prohibit a man
from walking alonz Delaware Avenue, Noxrtheaast, in front of
the Union Statibn Plaza, carrying ﬁ sign urging home rule,
during a period in which Congress were not in session. Such

a prohibition seems to us ursupportable.
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JI1. CONSTRUCTICN AND CONSTITUTIONALITY OF 40 U.S.C.
§ 193h (FPRESCRIBING PCNALTIES FOR VIOLATION OF STATUTES

>

PROTECTING THE CAPITCL GROUHDS)

Section 193h of Title 40, United States Code (§ 8 of
the 1946 act discussed supra), provides that offenses
against §§ 193b-g (set forth in footnote 5 under the 1882
pumeration, and omitting a rgcent amendment to § 193f)},

wghall be punishable by a Iine not exceeding
$100, or imprisonment not exceeding sixty
days, or by both such fine and imprisonment,
prosecution for such offenses to be had in the
Municipal Court for the District of Columbia,
upon information by the United States Attorney
or any of his assistants: Provided, that in
cages where public property is damaged in an
amount exceeding $100, the olffense shall Le
punishable by imprisonment for not more than
tive years."”

The problem raised by this section is identical with the
problenm raised by the comparable section of the act relating
to.the policing of the buildings and grounds of the Supreme
Court, discussed in part 1I-B. The latter sectlion was
analyzed in a memorandum of mgust 12, 1949, from Alexander M,
Campbell, Assistant Attorney General, to Peyton ¥ord,
Assistant to the Attorney General. The pertinent portions
of this memorzndum are jncluded under Tab B. In essence,
thelmémorandum points out that the proviso of the quoted
gection must be read as implying that in cases: in which
danage exceeds $100, prosecuéion must be by indictment in the
pistrict Court. The i{ncreased psnalty would faise tﬁe
orfénse to a felony which, under the Fifth Amendwent, must
be prosecuted upon an 4{ndictment by a Grand Jury. In thg'
absence of any clear inteant to enlarge the jurisdigtion of
the Court of General Sessions, constitutional questions can
be avoidad by trying such felonies in the District Court.
(Even in the event that the offense should bé determined to .

" be a misdemeanor, notwithatanding the penalty, trial in the
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District Court could not be attacked because of that court's

concurrent Jurisd;ction over misdemeanors.)

{gH1P BETWEEN THE STATUTES SPECIFICALLY GOVZRNING
2 UNITED STATES CAPITCL GROUNDS,

AND TOR LAUS OF % DIGTRICT OF CCLULBIA FOR E
A YECTION OF PRCPESTY AND THE PRSSERVATIONOF PEACE AND

As we have indicated in part 1-2, the laws and

regulntiona.vithin the District "for the protection of public

or private property and the preservation of peace and order”

have been extended to all public buildings and public grounds

belonging to the United Btates within the pistrict. 40 u.S.C.

§ 101, This extension is vital to the protection of the

interior of the Capitol, the office puildings, the power

plant, and the garage, because the act protecting the grounds

does not apply inside those puildings. 40 ULS.C. $§ 193m.

A "sit~-in" demonstration in one of the office buildings,

for example, would be punishable,under D. C. Code 22-3102 a8

rators refused to leave

the person lawfully in charge of the bﬁilding,
11

an unlawful entry, if the demonst

upon request of
the Architect of the Capitol, 40 y.s.Cc. § 175.
diction of the Architect.)

i.e.,

(See Tab C for map shoving juris

No problem is presented by the doctrine of Peterson v. City

of Greenville, v.8. , 31 LW 4475 (liay 20, 1963},

tate trespaps 1aw against such a

which refused to enforce a2 8

demonstration because of the existence of 2 state crirhal

gatute requiring sucb«diacrimination. No such statute or

municipal policy exists in the pistrict of Colunbia.

31/ 1ndeed, on the basis of Hr. Nebeker 's memorandud, in the

ST¥tice case manual, €
y would be committed by 8 persoa who

that an unlawful entr
refuses to leave the. Capitol Grounds upen request of the

'Architect.

atitled vUnlawful Entry,"” it ssexsd likely

.
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{ One possible source of difficulty should be touched
. o
: upon. Although 40 U.8.C. § 212a would permit a Metropolitan

Police officer to pursue an offender into a building on the

Capitol Grounds, if the offense had occurred on the Grounds,
the section does pot permit the officer to enter the
building upon a complaint except with the consent or upon

3 the request of the Capitol Police Board. In the event that

Ny

£ the Capitol police need assistance inside a building during

the course of a demonstration, there should be some simple gt

and expeditious means, set forth in regulations issued under ;‘i g‘

40 U.S.C. § 193, whereby the needed consent or request may 3
be tendered. This will obviate the possible defense of an &
accused who 18 arrested by a Metropolitan Police officer
dnside one of the Capitol Buildings, that the arrest was

unlawful because the officer was without jurisdiction.
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TAB "B"

Memorandum of August 12, 1949, from Alexander M. Campbell,
Assistant Attorney Gemeral, to Peyton Ford, the Assistant
to the Attorney General, calls attention to the faét that
ngection 8 provides that any violation of Sections 2 to 6

or any regulations prescribed under Section 7 shall be

prosacuted by an information filed by the United States

Attorney in the Municinal Court for the District of Columbia.

The penalty is 2 fine of $100 or imprisonment of 60 days, or

both., The only provision which may raise some difficulty,
48 that proviso im Section 8 which states that in any case

of damage to property in which the amount of damage 1s in thbe

amount exceeding $100, the period of imprisonment "may be not

more than five years." This possible penalty of five years

raises the offense from the class of a misdemeanor to that

of a felony under Title 18, Section 1, of the United States

Criminal Code, (and see Ex parte Brede, 279 Fed. 147,

affirmed 263 U.S. 4; Mackin v. United States, 117 U.S. 348;

Ex parte Wilson, 114 U.S. 417; Hoss V. United States, 222 Fed.

328; Sheridan v. United States, 236 Fed. 305, cert. denied,
243 U.S. 638.) Under the Fifth Amendzent 6f the Constitution
prosecution for a £elony must be upon an indictment by &

Grand Jury rather than an 1nformationAfiled by the United

States Attornay.

vFurther, the jurisdiction of the Municipal Court of the
pistrict of Columbia is limited to the trial of misdemeanors.
(See District of Columbia Code, Title 11, Secs. 602 and 755.

Bee alse Clevelsnd V. Mattingly, 387 Fed. 948; Peak v. Reed,
24 F.(2d) 619.) Therefore, this statute on its face appoars

to direct that the trial of an offense which involves &
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TAB "B"
(cont%nued)

sentence of as much as a posgsible five year imprisonment,
shall be tried in the Municipal Court of the District of
Columbia, whose jurisdiction is limited to the imposition
of a one year sentence. Nor is there anything in this Act
which enlarges the jurisdiction of the Municipal Court in
order that it may impose a sentence of 'not more thén five
years.' The Supreme Court stated in discussing the local
Municipal Court (formerly called Police Court) that:

"The jurisdiction of the Police Court, as defined by
existing statutes does not extend to the trial of infamous
crimes or offenses punishable by imprisonment in the

penitentiary." (See Callan v. Wilson, 127 U.S. 540.) In

Schick v. United States, 195 U.S. 65 at p. 68, the Supreme

Court said: "“The truth is, the nature of the offense and

the amount of punishment prescribed rather than its place in

the statutes determinc whether 1t is to be classed among
serious or petty offenses, whether among crimes or misde-

meanors." (Sce also District of Columbia v, Colts, 282 U.S.

63; Clowans v. District of Columbia, 300 U.S. 617.) Under

Title 18, Sec. 1, any offense punishable by more than one
year imprisonment is a felony.

" .. the difficulty presented by thils section can be
avoided by issuance of special instructions to the United
Stafes Attorney's Oifice to proceed by information in
Municipal Court inm all cases [where] the damage is less than
$100 as the statute directs, and where the damage is

notoriously extensive and obviously exceeds $100, then

. prosecution should be by presenting the matter to the Grand

Jury, securing an indictment, and progecution in the federal

district court ..."
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James J. P. Mc3hine
Chief, Exscutive Offics for United States Marshbals

TOILIT PACILITIES TO 8% FROVITAD FOR AUGUST 23 RALLY

Meeting was hald in District Buildicg, Roca 304, and the
follouwing were praseat:

David V. Auld D. C. Sanitary Engincer
¥illica H, Cary, Jr. Departmaat of Health (D.C.)
pr. Frod Heath " " " i
Clauda Sizcmors Sanitary Erginaer’s office
Allan Fay n n "
Jotm B. Thomas U. S. Public Haalth Epgineer

YTheodore T, Saith Hational Park Service

pr. Heath ve uested the weritar to have sn anawer by Houday,
August 5, on g=tting G3A approval for use of space in Govorameat
buildiags for firmt &id staticns,

 Mr. Auld stated his Depart=ent has six drirking wator butbler

wnits. Tiasa budblcos era 8 feast loag, and each butbler ks &

‘outlets. Por tha Amricon Lazica Convention %ald hara scTy years

ago, thay had en estizatsd crowd of 10,030, and the six units
wars safficlent to supply that creexl.

Mr. Auld seid about 8CO peopla per hour cam ut{lize éns unit,

Dr. Eaath ucs of the opinion that thers should ba batiesn 12 snd
24 units piaced {a Zene 1. I gercsave and Ir. Smith will cale
8 survey sa to wherva thoy best abould by l=satad.

JOILEY BASILITES

ganitary Engicasrs bave tuwo larza Saszieazsdils units, each havir3
6 stoela, plus uriusla. Hz. Auld said ey sizuld ba tecatad ca
the weot sida of 1ith Stycet and porth ef B. It 4{s tha only pro-
pared locstion in Zoue 1 area, )

P
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Tha Hational Park Service also has three traller toflets, each
thaving 6 stools sal & urfnal. Tbey could be located at the
following spots:

(1) S. %, cotner of 15th sad Comstirution Avanus

(2) Esst side of 16th and Constitutfon Avenue

(3) 23d snd Comstitntion Avenua (Over the vg" in
wiest” ea Easo man. Plumders say this {r
ouly place in Kemorial vicinity where &
toflet can be located.)

There 15 a persaaent toflat located om the S.¥.
corner of 17th ot, and Constitution Avenue.

TRON? PRIVIES

Saritary Enginesrs have 2° troop privies they could use, but they
and Or. Reath feel #Johnny-on-the-2pot” toflets would be baetter.
Troop privies must be placed over manhole covers when in use.

(They could not be useld on Coustitution Avenue, becauae the flow
of uater in the sewer -thcre i3 so strong that enyoss falling through
his seat would, in all prodability, be washed out to sea--or at
least to the Potomaci!!) Bowaver, they could be used {n som2 AYcus
ground Virgiaia Awoave, 214 to 24th Streete, waere busres a2re being
parkad, with 1ittle danger of losing en occupant.

Alsc, 1o the viciaity of the Mooorial they could placa tuvo--one forx
women has 4 seats and ons for wan has 3 seats and 2 urinals.

Therc ars two ccmpanies that rent wobila toilets, Senti-Can and

J the-Spot. S&nti-Can has two typss (S2-gzllon snd €0~
gallen) wille Jounny-an-the-Spot i3 40-gallen, Both aze cae-holers.,
It costa 83 much o vent ¢or oce day as for oue weok, Each uaflt
costs $43.

Thers arz also chemlcal toilsts, called "Battery Toilets,” tnat cm
be placed on rollers ond cada achbile. Bach Battery cousiscs of 8
waits -4 “pan” and & “ucmen™. DT. Heath feals that 10 Batteries
will be sufficlent. : .

Be and Mr. Auld will rocomoend to the Coxatosioners that 100
"Joknny‘.ca-m-Spotn" be rentsd for thz day. Costy $4500.60.

Kr. Smith tnforcad the writer that {n Zono 2 the buses would pot be

peraittad to psck {x i Hall, A new spTinklur systom, costing
thoussnds of dellsxs, war recoutly installed thare.

JJIPMcS: gad
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O Department of Public Healtn) T
Washington 1, D, C,

Civil Rights March Planning Conference
Office of Director, Department of Sanitary Engineering
’ August 2, 1963

On August 2, 1963, o meeting was held io the Office of David
Auld, Director, Department of Sanitary Engineering, for further dis-
cussion of measures to be taken during the Civil Rights March on
August 28, 1963. '

The following individuals attended the meeting:

i Dr. Frederick C, Heath, Deparmment of Public Health
Mr. David Auld, Department of Sanitary Engineering
Mr. William Cary, Jr., Department of Public Health
Mr. David Fry, Department of Public Health

Mr. James McShane, U, S. Department of Justice

Mr. C. Sizemore, Department of Sanitary Engineering .
Mr. John B. Thomas, National Park Service (NCR)

Mr. Theodore T. Smith, National Park Service (NCR)
Mr. Allen B. Fay, Department of Sanitary Engineering

P TR P

e : With reference to the previous conference of August 1, 1963,
Mr. McShane stated that their liaison officer from the Department of
Defense had informed them that the Department of Defense would pro-
vide the tents and that he would obtain the dispensary in the Navy
Building.

Drinking Water Facilities -

Dr. Heath requested the opinion of those present as to the
nature and extent of drinking water facilities which should be provided

for the 100, 00Q participants.

Mr. Auld stated that they have six drinking water units which
are attached to hydrants at the curb line to provide a good run off. Each
of these units has four bubblers making a total of 24 bubblers which are
now available. Mr, Sizemore stated that 800 persons per hour could
use one drinking water unit,

- It was the general opinion of those present that this number
would be Insufficient for the purpose. Dr. Heath suggested that a

M] survey be made to obtain more definite information as to possible
locations and as to the additional number of units that will be needed.
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: Mr. Sizemore, Superintendent of the Water Operations Division,
Department of Sanitary Engineering, will be responsible for this survey.
Mr. Cary, Chief of the Bureau of Environmental Health, Department of
Public Health, will work with Mr, Sizemore, who will also be assisted
by a representative of the National Park Service, designated by Mr. Smith.

Sanitary Facilities -

Two semi-mobile sanitary units are presently owned by the
Department of Sanitary Engineering. It will cost @ minimum of $1,000
each to haul, assemble, and disassemble these units.

Mr. Auld stated that 15th and E Streets, N. W, was the only
practical prepared site for such units since a special man-hole with
water supply, sewerage disposal, and electricity are all available
there. This means that only one of these units can be used.

The National Park Service has three tratler units, each of
which has four stools, and two stools and two urinals for men, These -

units will be located as follows:
1. 15th and Constitution Avenue, Southeast corner.

2. East side of 16th and Constitution Avenue at the approach
to tne Ellipse Circle,

3. Southwest corner of 23rd and Constitution Avenue (over
the "E" in WEST in the Esso map). -

{x troop privies can be used in the Virginia Avenue bus parking
area between 21st and 23rd Streets, N. W, The Lincoln Memorial has
four stools for women and three stools for men plus two urinals. Their
capacity per hour will be reported to Dr. Heath by Mr. Smith.

It will be necessary to rent chemical toilets and it is under-,

- stood that the rent will be high. Some of these toilets have 30-gallon

bolding tanks and others have a 60-gallon capacity. Eight single units
‘will be required at each location (four male and four female).

The contractors have requested authority to use man-holes in

the vicinity of the operation with adjacent hydrants, Mr, Auld will
authorize them to do so at two locations; one at each end of the parade

- and assembly area.

g
.
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In total, about 100 of these units will be required, located as
follows:

3 batteries on the Monument Grounds
5 batteries in the Lincoln Memorial area
2 batteries on the east side of the Ellipse, near the second
division Monument and on the northwest corner of the Ellipse
1 or 2 on the Mall
The balance to be scattered.

In addition to the facilities previously ouﬂined, toilet facilities

will be available in Government building
area, particularly in the Navy Building,

s in the parade and assembly
Munitions Building, Pan-American

n Monument Grounds.

Building, Lock House, and on the Washingto
T —

Both the Department of Public Health and the Department of
Sanitary Engineering will supervise the use of the man holes.

Two points were raised concerning the general plans for the

march. Mr. Smith stated that ther
buses could be parked on the grass

e was a serious doubt as to whether
lands in the Mall because of the

sprinkler system imbedded therein.

The systems were seriously

damaged on a previous occasion by parked buses.

The second question, which has not been resolved, is whether
the Monument Grounds or the Lincoln Memorial will be the final

assembly point.

The meeting was adjourned at 4:00 P.M.

P L e ad
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2:30 p.mn.

Jaes J. P. McShane
Chief, EZxacutive Office for Umited States Marshals

NEETIRC IN COMJUACTICH WITH THE AUGUST 28 RALLY

A westing was held fn Room 203, Rad Cross Building, 2025 E St.,
W. W., to discuso first aid snd medical facilitieos relative to

the Avgust 28 Rally.

‘iundiag were:

pr. Prad Eeath, lst Daguty Diractor of Public Kealth (137-3095)

Prencis B, Cobb, Chapter ¥cocger, D. €. Chapter, American Rad
Croes (170-2571)

Douglas H. McAllestar, Civil D:femse Representativs, D. C.
Departasat of Psalth, ¢/o Deparimeat of Health,
4820 Ecomard Stroat, N, W, (137-791).

Dantal Leonard, Dirsctor, Safaty sad Disaster Service, D. C.
Chapter, Red Cross (170-642)

pavid Fry, Howpital Cparaticna Officer, D. C. Dopartmant of

_ Realth (127-3215)

Richard Rnapp, Oparaticns OCificar, D. C. Office of Civil Defensa,
137-75) or 352-9710)

James J. P. McShane, Cuisf, Exacutiva Office for U. S. Marshals.

Dr. Baath said tha putposa ef the eaeting ves to discuss locations
for First Add and medical fazilitfca. Ha alzo wzatad to kaow what
ths plaas ware for tia lecatica of thoe Rally, ond 1 info==sd hin
whet had trsmspired fa meetings with Calef ¥array a=d police

officials,

Dr. Beath said thay bad mada tcazative plaas to heva Pivst Add
and/or Restweca facilities L scoa of the follcring Govarrmant

duildirso:
14th Batzyen B St. szd Congtitution Ave.

Coxaazee Buildixy
Toapy. Duildizg T-3
Wavy Bulldi-y
Intericr Buildixg
Pan fLaoricaa bla.
Yunitisns Buildieg

S s 3

17zh and Copatitutica Avoase

17¢h to 158h ca Constituticn Avemua

€ St., batveen 10th a=d 1S2h Strasts
Con-titition Av-, betwean 13th ead 15th
1€th zad Comstitutlisa Avenus

=T
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National Science Fowndatiew 19¢th and Constitutfon Avenue

State Building 22d snd C Strests

Teapo Buildings K-L-J Lincoln Mesamorisl to Constitution
' Avenua, N. V.

014 Printins & Ergraving Building 14th and Independence Ave,, N. ¥, ;

Forth Agriculture Building l4th and Indapendence Ave., N. W, i

Few Smithscafan Bulldirng 12th and Comstitution Ave., N. W. !

;g g AP
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Union Station 1at St. & Massachusetts Ave., N.E, .

They waated we to bave scmcone contact GSA to get blanket permission to -
use ths lobby of seme of these buildings. 1 told them I would discuss

it with Mr. Dowglas.

¥r. Leocnard said the Red Cross will have six ambulancesz and a mobile Pirst
Atr Unit locatsd at the Ksoorfal or tha Ellipse, depending on vhare the
largar crowd {s gathared. If necsssary, they con gat addftionsl ambu-
lances from their Chapter in Balticore. All ambulapces have 2 radio
which ¢3 tuned on 47.42 magacyzles, FM, the Natfonal Red Cross disaster
fxeruancy. Ths dispatching facilities are located f{o the D, C. Chapter
Building, and a bookup will be provided with civil Dafease st 6:09 p.m.,
August 27. Hr. Lecoard, or his substitute, will be responsible for
providing smbulanca sarvice.

Tentative plans have bean made to have first ald stations st the follewing
locations:

ataticns 12 Covt. building in the vicinity of the Ellipse
on tha Mrwesant grounds

in tits Kavy Buildificy

{n the Munit{cns Bullding

in ths Medicine & Swrzsry Building

by the MKaemerisl

at 23d st, and Coastitutisa Ave.

on each {32 of the Reflectiaz Poal

ot b Pt gt i b P

Totsl of 12 Statioms and ore Mobile Pirst Aid Van.

e

At @ach of thsss Statfcns a police car will bo sasigned. Kach Station
will be ataffad witi cno docter and 2 nurses. Tua Stationd will be housed
i a pyraaidal 16 x 1G tont. Ao sdditicasl first aid staticn at Uaion
Station will also ba stoffed with a docter sod two nurses froms tha Eealth

Departmemt,

The conference group agroed on the following assignmant of vresponaidilities:
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SUPPLIES

Civil Defense will furmish pager blankets snd litter cots.
1€ the Covermamat d{soungarias utilisad will furmish thafr
own first sid supplies, the Red Croes will mot bill the
District for other supplics used {n their staticns. Civil
Dafense has two huadrad (700) 1litter cots at D. C. Ceneral
Bospital from vhich the re-uirad saount can be drewm. It
will not be nacessary to roturn tha paper blankets, Thke
Bealth Departwent will arrande with the Departmant of
Corrections to trassport theze supplies,

FROPESSJONAL PERSONNEL

1t was agreed that the Health Department would ssvume

. responsibility for providing profacsionsl personnel but that
voluntear nurses would be provided by the Red Cross and that
Visiting Nurses Assocfation personnel would also be used,

Dr. John R, Pate, Chief, Bureau of pisease Comtrol, Department
of Public Eralth, will have the specific responsibility for

thz assignoent &nd
Assistant Chief, B
sponsible for the
erder to f{ree pro

anvemant of doctors.

Miszs Mildred E. FeJus,

urseu of Public Health Nursing,

asaizraeal s&ad

movenent of all nmurses.

will bs TC-

In

fessicnal pstecanal, the Health Departmant

will go on & "Sunday schalfule” on the day of the March.

It wes notad that wvo could anticipate about 1,000 casualtias
i{n s group of thia sizs.

sicMm

Dr. Hesth will re.uest tbe D. C. Cozmissicnars' permissioca
to utilise the sign-calking facilitfies of the Dopartmsnt of

«  Highways end Traffic and/oz otber D. C. agencies together
with the labor to arect such signs.

Mr. Leonard will provide Dr. Heath with s» order for sigans,
plus samples.

DMDIVIDOAL IIERTIPICATION
The Police Deparincat expacts to provide ara bands for kesy
personmal end it 1o erniarstood that buttons are being sold
to the Mavch partici;auts.

Nr. Fry will prepsTe & projoeed Comalssioners® order, epaci-
fying the {dsnti{fication which will be uged.

-t
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MOBILE CORRINICATION
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Both the R d Cross aod ths Department of Civil Defense

are prepared te furaish walkio~taikies and other wouile
cormpmmication e uipment.

Civil Dafenae radie eparaticas will begin at afdafsht,
August 27, 1533. It will be neceasary for both the
Police and Pire Departmauts to furnfeh cozmunicatfon
personnsl to msn their facilities.

It was re ussted that T -

1.

2,

3.

Contact the Surgooa Cameral to have him instruct
pr. Horsler (puopetic), Public RBsalth, to give per-
mission to use all Clinies {n Covermecut buildingsi

Have GSA maks svailible space in Government bufldings
vhers it {s considerad nacessary to bhave a first aid
ststion. '

Have Aray provide tents and pacessary a uipaent and
persomnal to erect tha tents.

Mesting adjourned at 4:00 p.=.

JIPMcS:gad
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